
 

 

CENTRAL BANK OF IRELAND – SPEECH ON IMPLEMENTING 
CP86 

On 2nd October 2018, the Head of 
Markets Policy Division at the Central 
Bank of Ireland (the “CBI”), Martina 
Kelly, gave a speech at an event 
organized by KPMG. The speech was 
on the subject of the implementation of 
CP86. 
 
The rules and guidance stemming from 
CP86 have applied to all fund 
management companies since 1 July 
2018. 
 

In her speech, Ms. Kelly touched on the 
“why”, “what” and “who” of the 
implementation of CP86 and touched on 
the issues surrounding the 
implementation. 
 
This article covers, at a high level, some 
of the points that were made during the 
speech. The full speech can be 
accessed here. 
 
 
 
 

 
Why was CP86 necessary? 

In the interest of improving investor protection and given the evolving and increasing clarity 
of fund regulation, under AIFMD and the UCITS Directive, the CBI sought to enhance the 
effectiveness of fund management companies. 

Initially, the CBI’s review led to a number of initiatives designed to provide fund 
management companies with control over its delegates activities. Three areas were 
examined as follows: 

- Governance 

- Compliance 

- Supervisability 

The consensus was that if a fund management company was strong in each of these areas, 
it provided for greater investor protection. 

A consultation process followed this review which consisted of three separate 
consultations, the first two of which (in September 2014 and June 2015) looked at 
governance issues; the third (in June 2016) which addressed compliance and effective 
supervision, including the location of directors, designated persons and records. 

 

What rules and guidance were the outcome of the consultation process? 

During the consultation process, it became evident that there was a substantial burden on 
fund management companies under UCITS and AIFMD, in addition to other regulations 
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such as EMIR and SFTR. The CBI also set out guidance on compliance with these 
obligations. 

Governance rules included: 

- Definition of Irish resident 

- Revised number of managerial functions carried out by designated persons (within 

a fund management company) 

- Introduction of Organisational Effectiveness role (to be performed by an 

independent chairperson or independent board member of the fund management 

company) 

The guidance was in relation to: 

- Delegate Oversight: 

o Which tasks must be retained and oversight of delegated tasks 

o Delegation of investment management, distribution, risk management, 

investment operations and administration 

o Resourcing 

 

- Organisational Effectiveness: 

o Independent board member responsible for effectiveness of organisational 

arrangements 

 

- Directors Time Commitments: 

o Including the requirement to keep the time commitment of the role of a 

designated person separate to the appointment as director, including 

separate letters of appointment 

A separate article containing further information on the third and final consultation on CP86 
and “Fund Management Companies – Guidance”, including an analysis of each part of the 
guidance, can be accessed here. 

 

Who does CP86 apply to and is the guidance optional? 

Within the CBI speech, Martina Kelly mentioned that at the time of the consultation process, 
some commentators referred to the guidance as being issued on a “comply or explain” 
basis and that fund management companies could choose to comply.  

However, Ms. Kelly advised that she would “caution against viewing our guidance too much 
in that light” and acknowledged that although the guidance is not legally enforceable and 
does not create legal obligations, it sets out “how fund management companies should act 
in order to comply with their legal obligations… if they do not act in that way they run the 
risk that they are not complying with their obligations and breaches of their obligations are 
enforceable.” 

As outlined in the introduction, CP86 applies to all fund management companies since 1 
July 2018. During her speech, Ms. Kelly examined Part IV of the guidance in greater detail. 
Part IV addresses Managerial Functions, of which there are 6 functions which are 
conducted by designated persons. Ms. Kelly describes the designated persons as “the 
line of management that lies between the board and delegates and they ensure that the 
strategies, policies and directions issued by the board are acted upon and complied with. 
They are responsible for the day-to-day management of the company, and while they will 
not necessarily be the persons who are carrying out all of the tasks which fall within their 
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scope of responsibility, they will manage employees or oversee delegates who do carry 
out the tasks.” 

Designated persons should: 

- Be sufficiently senior and have sufficient experience and expertise to make a 

judgement on whether or not a position is reasonable and document that for future 

reference 

- Be available on a day-to-day basis 

- Put the best interests of investors ahead of any other interest 

- Ensure regular communication with delegates, including on-site visits  

A fund management company should: 

- Have its own policies and procedures to satisfy its AIFMD and UCITS obligations 

and should not rely solely upon its delegates policies and procedures 

- Have delegate contracts that include provisions to ensure the delegate’s tasks are 

carried out in line with UCITS and AIFMD requirements 

- Review the obligations to which it is subject and ensure that all obligations are 

monitored and that designated persons understand the expectations placed on 

them 

- Determine the frequency of monitoring and oversight over each regulatory 

obligation 

 

What implementation issues were raised as part of the speech? 

The CBI speech inferred that due to Brexit, there has been a substantial increase in new 
applicants to the Irish funds industry which has provided the CBI with greater information 
on the amount of time required of designated persons to carry out their tasks. As a result, 
the CBI is currently considering what is the appropriate amount of time that designated 
persons should dedicate to their roles. 

In 2019, the CBI will assess the implementation of CP86 within existing firms, which will 
then allow the CBI to consider whether additional guidance is required. Ms. Kelly advised 
that fund management companies would be wise to take “into consideration what is 
required of new entrants as they make their assessments and prepare for expected visits 
from the Central Bank in the future.”  

In addition, in relation to the organisational effectiveness role, Ms. Kelly highlighted that 
“The organisational effectiveness role holder should also be carrying out a detailed review 
of the arrangements and satisfying him or herself that all obligations of the company are 
being met by the designated persons on a day to day basis.” 

The organisational effectiveness role holder should: 

- Be an independent director, who does not carry out a designated persons role, 

tasked with keeping the effectiveness of the organisational arrangements of the 

company under ongoing review and reporting thereon to the board of directors 

- Monitor the adequacy of resources of the designated persons 

- Consider if the organisational structure remains fit for purpose 

- Consider potential conflicts of interest and ensure they are addressed 

- Continuously evaluate the composition of the board of directors and ensure fit for 

purpose. 


